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QUESTION PRESENTED 

Where appellant has an oral option to purchase the 
land of a third party, may the appellee conspire to and 
maliciously and intentionally interfere with appellant’s 
contract rights with legal impunity? 
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JURISDICTION 

Appellant is a resident of the District of Columbia, 
and appellee is a resident of the State of Maryland and 
the amount in controversy exceeds $3,000.00, exclusive of 
costs and interest; Jurisdiction of the United States 
Court of Appeals for the District of Columbia is based 
on Title 28, Sec. 1291, United States Code. 

SUMMARY STATEMENT OF THE CASE 

To a complaint filed by appellee, appellant filed a 
counterclaim alleging that he entered into a contract 
with a third party, Finkelstein, for the purchase of land 
in Maryland. This contract was in the nature of an oral 
option to purchase real property. Appellant interested 
appellee in this land, asking him to see the property; 
telling him the owner of this land and informing him of 
his contract for the purchase of this land from the third 
party owner. Appellant met several times with appellee 
to negotiate a sale of the said property from himself to 
appellee. Appellee then proceeded to contact the third 
party owner and to deal directly with him, without appel¬ 
lants knowledge, and did enter into a conspiracy, secretly, 
to induce a breach of appellant’s contract with the third 
party owner, and to intentionally and maliciously deprive 
appellant of his rights under the said contract, in order 
to obtain the benefits of that contract for himself. As a 
result of these acts, appellant was damaged in the sum 
of $35,400.00. (App. 2A) 

Appellee filed a Motion to Dismiss for failure to state 
a cause of action, and failure to allege injury to any 
legal right. (App. 3A). Appellee’s argument being 
that appellant had only an oral option, which is within 
the Statute of Frauds, and the alleged oral option gives 
rise to no rights recognizable in a court of law. Judge 
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McGuire being of the opinion that the Statute of Frauds 
was a bar to suit for conspiracy or for malicious and 
intentional interference with contract rights entered an 
order dismissing the counterclaim. (App. 3A). 

STATEMENT OF POINTS 

The court below erred in granting a motion to dismiss 
the counterclaim as the counterclaim states a cause of 
action upon which relief can be granted. 

SUMMARY OF ARGUMENT 

% 

1. ) The courts have long recognized the torts of con¬ 
spiracy to induce a breach of contract and the malicious 
and intentional interference with contract rights. 

2. ) The courts have uniformly held that this protection 
extends to contracts which are within the Statute of 
Frauds; the Statute of Frauds is a personal defense 
which may be raised only by the parties to a contract, 
and is not available to a third party as an excuse for 
his wrongful conduct. 

ARGUMENT 

v I. The Courts Have Long Recognized the Torts of Con¬ 
spiracy to Induce a Breach of Contract and the 
Malicious and Intentional Interference With Contract 
Rights. 

The field of law dealing with interference with contract 
rights is a growing and expanding one. The case of 
Lvmley v. Gvy, 2. Ellis & Bl. 216 Eng.Rep.749 (1842) 
established the doctrine that to maliciously procure a 
breach of contract contitutes a tort. The decision of 
the former case was that an intentional interference with 
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a contract of personal service was an actionable tort when 
committed “maliciously” and malice exists in the intent 
to gain a competetive advantage. The principle of this 
case was expanded to include all types of contracts and 
to prohibit interference even in the absence of ill-will. 
The doctrine in the case of Temperton v. Russel (1893) 
1Q.B.715, 62 L.J.Q.B.412 was that the principle of liability 
for interference with contracts extended to include inter¬ 
ference with relations which are merely prospective or 
potential. 

The tort has been recognized in this jurisdiction in the 
case of Meyer v. Washington Times Co., 76 F.2d 988, 992 
(1935). 

“ ‘This doctrine had its inception with the case of 
Lumley v. Gye, 2 Ellis & B1.216. The doctrine of 
that case, which was limited to malicious interference 
with contracts for personal services, has been fol¬ 
lowed and extended by numerous other cases. It now 
extends to contracts other than those involving per¬ 
sonal services, and the definition of ‘malice’ has been 
broadened to include unjustified interference with 
the contractual relationship.’” 

When a person has knowledge of the contract rights 
of another, his wrongful inducement of a breach thereof 
is a wrillful destruction of the property of another, and 
cannot be justified as legitimate business. Sorenson v. 
Chevrolet Motor Co., 171 Minn.260, 214 N.W. 754, (1927). 
In the above case the court stated: 

“When one has knowledge of the contract rights 
of another, his wrongful inducement of a breach 
thereof is a willful destruction of the property of 
another and cannot be justified in the theory that it 
enchances and advances the business interests of 
the wrongdoer . . . the willful and intentional pro¬ 
curement of violation of contractual relations are 
practices wdiich competition does not authorize . . .”. 
Cases cited. 
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Kamrn v. Flink, 113 N.J.L.582, 175 Atl. 62, 99 A.L.R. 1 
(1934) overruled the granting of an order to strike a 
complaint which alleged the wrongful and malicious in¬ 
terference with contract rights. In recognizing the tort 
of malicious interference with contract and business, 
the court stated: 

“The case pleaded falls naturally into the classifi¬ 
cation of an actionable infringement of a property 
right, i.e., the right to pursue one’s business, calling, 
or occupation from undue interference or molestation. 
The wrongful act charged was the malicious inter¬ 
ference with the appellant’s business. Its object and 
consequence, so the complaint charges, was the depri¬ 
vation of the business and profit that would other¬ 
wise have accrued. Natural Justice dictates that a 
remedy shall be provided for such unjust interposi¬ 
tion in one’s business.” 

See annotations 84 A.L.R. 35; 99 A.L.R.l; 26 A.L.R.2d 
1227. See Hollenbeck v. Rustvne, 105 Iowa 488, 75 N.W. 
355 (1898); Walker v. Cronin 107 Mass. 555, (1871); 2 
Cooley on Torts § 230; 4 Restatement, Torts 766. 

As to conspiracy to induce breach of contract, see 
annotation 26 A.L.R. 2d 1227; Western Maryland Dairy 
v. Chenowith, 180 Md.236, 23 A.2d 600 (1942); Edison 
Realty Co. v. Bauernschub, 191 Md.451, 62 A.2d 354 
(1948); Comer ford v. Meier, 302 Mass. 398, 19 N.E. 2d 
711 (1939). 

II. The Courts Have Uniformly Held That This Protec¬ 
tion Extends to Contracts Which Are Within the 
Statute of Frauds; the Statute of Frauds Is a Personal 
Defense Which May Be Raised Only by the Parties to 
a Contract, and Is Not Available to a Third Party as 
an Excuse for His Wrongful Conduct. 

The basic issue in the instant case is whether the appel¬ 
lee can conspire to and maliciously interfer with appel¬ 
lant’s oral option to purchase land with complete impunity. 
Appellee argued in the lower court that the statute of 
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frauds was a complete bar to such a cause of action in 
that the oral opinion was not a legal right which the 
court would protect. Judge McGuire was of the same 
opinion, and granted the motion to dismiss on the basis 
that the Statute of Frauds was a bar. 

It is submitted that an oral option to purchase land 
will be protected from malicious interference by third 
parties and the Statute of Frauds is no bar. 

In Powell v. Leon, 172 Kan. 267, 239 P. 2d 974, (1952), 
which was an action for specific performance of an oral 
compromise contract pertaining to real estate, the lower 
court, which sustained a demurrer, was overruled on the 
basis that the Statute of Frauds could not be invoked 
by a intermeddling third party for his benefit. In answer 
to appellee’s contention that the instruments were oral 
and barred by the Statute of Frauds and thus he could 
not be liable, the court said: 

“Neither the Statute of Frauds nor the Statute of 
Trusts was designed to operate as a vehicle for the 
promotion of injustice but as a means of prevent¬ 
ing fraud. Oral agreements concerning land are not 
inherently illegal. The parties thereto may consum¬ 
mate them if willing to do so. Such agreements 
are valid for all purposes except as a basis for an 
action to enforce them between the parties thereto. 
Weld v. Weld, 71 Kan. 622, 624, 81 P. 183. The 
Statutes of Frauds and Trusts concern only the 
parties to a contract and their privies. Kmdig v. 
Richardson, 108 Kan. 218, 219, 194 P. 920. In this 
state the fact a contract must be in writing in order 
to be enforceable, as between the parties, is of no 
concern to a third and intermeddling party and can¬ 
not be invoked by him for his benefit. Vaught v. 
Jonathan L. Pettyjohn <& Co., 104 Kan. 174, 178 
P. 623. . . . see, also, annotation on Statute of 
Frauds in 84 A.L.E. 43, 49. Third parties whose 
intermeddling is the sole cause of frustrating the 
consummation of such oral contract are liable in dam- 
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ages to an injured party. Vaught v. Jonathan L. 
Pettyjohn <& Co., supra .” Powell v. Leon, swpra at 
978. 

The fact that a contract is not enforceable against a 
buyer under the Statute of Frauds is not a defense to 
an action for tortious interference causing a breach of 
contract. Cumberland Glass Mfg. Co. v. De Witt, 120 
Md. 381, 87 Atl. 930 (1913); Knickerbocker . Ice Co. v. 
Gardiner & Co., 107 Md. 556, 69 Atl. 405 (1908). 

In the Kamm case, supra, the court said: “And it is 
of no consequence that, by reason of noncompliance 
with the Statute of Frauds, the asserted contract is ut¬ 
terly void. Strangers to the agreement will not be per¬ 
mitted to interpose this defense.” Kamm v. Flink, supra 
at 591. 

Laverents v. Gottis, 60 Wyo. 285, 150 P. 2d 867 (1944) 
held that the defense of Statute of Frauds is personal 
and cannot be interposed by strangers to the agree¬ 
ment; a stranger who wrongfully interferes with per¬ 
formance of an oral contract cannot set up that the 
contract was within Statute of Frauds. See also 49 
Am. Jur. 896; Browne, Statute of Frauds, 5th Ed., 135. 

This point is well annotated in 84 A.L.R. 49: 

“It has also been held to be immaterial that the con¬ 
tract interfered with was not in writing, as re¬ 
quired by the Statute of Frauds. Jackson v. Stan¬ 
field (1894) 137 Ind. 592, 36 N.E. 345, 37 N.E. 14, 
23 L.R.A. 588; Vaught v. Pettyjohn (1919) 104 Kan. 
174, 178 Pac. 623; Rice v. Manley (1876) 66 N.Y. 82, 
23 Am. Rep. 30; Benton v. Pratt (1829) 2 Wend. 
(N.Y.) 385, 20 Am.Dec. 623; Ringler v. Ruby (1926) 
117 Or. 455, 244 Pac. 509, 46 A.L.R. 245; Duckett v. 
Pool (1890) 33 S.C. 238, 11 S.E. 689. Contra David¬ 
son v. Odker (1910) 60 Tex.Civ.App. 269, 128 S.E. 

QAA r> 
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CONCLUSION 

Appellant believes that he has a justified claim against 
appellee and should be permitted to present his case to 
the trial court. 

Appellant submits that this court should reverse the 
decision of the court below and direct the District 
Court to vacate and set aside its order granting the 
motion to dismiss and to deny the motion to dismiss. 

Respectfully submitted 

George B. Bronfen 
John B. Letterman 
Attorneys for Appellant 
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1 Filed Oct X 1952 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

VICTOR F. MARIANI, Plaintiff 
vs. 

SAMUEL ROSENKOFF, Defendant 
Civil Action No. 4140-52 

Conm ter claim 

L The defendant Rosenkoff secured an oral option 
to purchase 236 lots of land in Maryland from David A. 
Finkelstein, and the defendant Rosenkoff took the plain¬ 
tiff, Mariani, to see this land, and told him the owner 
of the land and the price. 

2. The parties met several times in order to nego¬ 
tiate and promote a scheme of development. 

3. The plaintiff, Mariani, then joined into a conspir¬ 
acy with the owners of the land, for the purpose of pre¬ 
venting defendant Rosenkoff from earning or making any 
profit on this transaction. They got together and dealt 
directly with one another and Mariani purchased the land 
from Finkelstein. 

4. The conspiracy was for the malicious and inten¬ 
tional purpose of depriving defendant Rosenkoff of any 
profit and earnings in discovering the land and bringing 
it to the attention of plaintiff Mariani. 

5. The defendant Rosenkoff, as a result of this con¬ 
spiracy, was deprived of $35,400.00 profit, that he could 
have made. 

WHEREFORE, defendant Rosenkoff prays for judg¬ 
ment in the sum of $35,400.00 and costs. 

/s/ Gr. Bronfen 

George B. Bronfen 
Attorney for Defendant 
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Filed Oct 20 1952 Harry M. Hull, Clerk 

* A "» +4 * 

Motion To Dismiss Counterclaim 

Comes now the plaintiff, Victor F. Mariani, by his 
attorneys and moves to dismiss the Counterclaim filed 
by defendant, Samuel Rosenkoff, upon the following 
grounds: 

1. The Counterclaim fails to state a claim upon which 
relief may be granted. 

2. Defendant’s Counterclaim fails to state a cause of 
action. 

3. Defendant fails to allege injury to any legal right. 

/s/ James M. Earnest by F. V. 
JAMES M. EARNEST 

/s/ Philip Goldstein 

PHILIP GOLDSTEIN 

• • • * 

4 Filed Nov ID 1952 Harry M. Hull, Clerk 

Order Granting Plaintiff’s Motion To 
Dismiss ComdercUmn 

This cause coming on to be heard at this term, upon 
Plaintiff’s Motion to Dismiss Counterclaim, Memoran¬ 
dum of Points and Authorities in Support of Plaintiff’s 
Motion to Dismiss Counterclaim, Defendant’s Statement - 
of Points and Authorities Against Motion to Dismiss 
Counterclaim, and argument of respective counsel; where¬ 
fore, upon consideration thereof, it is by the Court, this 
10th day of November, 1952, 

ORDERED, that Plaintiff’s Motion to Dismiss Counter¬ 
claim be and the same is hereby granted; and it is fur-' 
ther, 
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ORDERED, that the Counterclaim be and the same is 
hereby dismissed. 

Matthew F. McGuire 
Judge 

• • • • 

5 Filed Nov 26 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 26 day of November, 1952, 
that Samuel Rosenkoff, Defendant hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the order of this Court entered on the 10 
day of November, 1952 in favor of the plaintiff, Victor 
Mariani against said defendant, Samuel Rosenkoff. 

/s/ G. Bronfen 

Attorney for Defendant 
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United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 11,643 


Samuel Rosenkoff, Appellant, 
VS. 

Victor Mabiani, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 

Inasmuch as appellant’s statement of the case does not 
accurately depict the record before this Court, it is deemed 
advisable to make a counter-statement of the case. 

The action before this Court arises from a permissive 
counterclaim filed by appellant (App. 2A) and a motion to 
dismiss the counterclaim filed by appellee (App. 3A). 
Appellant alleges he had an “oral option” to purchase 
certain land; that there were several meetings between 
appellant and appellee, wherein he tried to interest appellee 
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in developing the land; that appellee conspired with the 
owner of the land “for the malicious and intentional pur¬ 
pose” of depriving appellant of any profit and earnings in 
discovering the land and bringing it to the attention of 
appellee; and that appellee purchased the land direct from 
the owner of the land. (App. 2A). 

Although appellant is a broker, he does not contend that 
he was a broker in this transaction. 

Upon appellee’s filing of a Motion to Dismiss Counter¬ 
claim (App. 3A), the United States District Court for the 
District of Columbia, Judge McGuire sitting, granted 
appellee’s motion to dismiss and entered an order dis¬ 
missing appellant’s counterclaim (App. 3A). 

STATUTES 

D. C. Code (1951) § 12-302 

“No action shall be brought whereby to charge • # * 
any person • • • upon any contract or sale of lands, 
• • • or any interest in or concerning them • * • 
unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall 
be in writing, * * * and signed by the party to be 
charged therewith or some other person thereunto by 
him lawfully authorized.” 

SUMMARY OF ARGUMENT 

L 

The alleged oral option gives rise to no contractual rights 
of a legal or equitable nature which the Courts can 
recognize and protect. An option to buy land, being within 
the Statute of Frauds, must be in writing. Furthermore, 
such an option, unsupported by sealed writing or considera¬ 
tion is a mere offer, which, until accepted, gives rise to no 
contract rights. 

Moreover, there is no showing that appellee had know^ 
ledge of appellant’s alleged contractual rights so that in 
any event appellee cannot be held liable for any alleged 
interference therewith. 
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IL 

Even if we assume that there was a contractual relation 
in an action based upon an oral option, concerning land, 
between appellant and the former owners of such land, 
appellee, who is the grantee of said land, may assert the 
Statute of Frauds as a defense because he is privy to his 
grantor, the former owner of the land and succeeds to all 
right, title and interest in said land. Furthermore, the 
former owner of the land repudiated the oral option of 
appellant when he sold the land to a third party, the 
appellee herein, thus rendering the oral option void. 

m. 

Appellant states no cause of action based upon malicious 
interference with his business expectancies because no one 
has a right to be protected against competition, provided 
no unlawful means are used by the competitor. Therefore, 
if a loss comes as a result of competition or in the exercise 
of like rights by others it is damnum absque injuria. 

ARGUMENT 

I. The Alleged Oral Option Without an Allegation of Consid¬ 
eration Gives Rise to no Contractual Rights of a Legal oar 
Equitable Nature Which the Court Can Recognize 

This Court, in recognizing that a cause of action exists 
for the malicious interference of a contract , said: 

“The gist of the action is not the intent to injure but 
to interfere without justification with plaintiff’s con¬ 
tractual rights with knowledge thereof. (Emphasis 
added). Meyer v. Washington Times Company, 64 App. 
D. C. 218, 76 F. (2d) 888, 992 (1935), cert, denied, 295 
U. S. 734, 55 S. Ct. 646, 79 L. Ed. 1682. 

The cause of action, asserted by appellant, fails, in the light 
of this rule of law, in two respects: 

First, appellant does not allege that appellee had any 
knowledge of his alleged oral option, nor does he allege any 





4 


facts from which such knowledge can be inferred. There¬ 
fore, there being no allegation of knowledge and no facts 
alleged from which an inference could be drawn that 
appellee knew of the alleged oral option, no cause of action 
has been stated. 

Secondly, and more basic, the contract rights alleged to 
have been interefered with could spring only from the 
allegation of a mere “oral option” in appellant’s counter¬ 
claim (App. 2A). Appellant has alleged no consideration 
for his alleged “oral option” and, there was no considera¬ 
tion in fact. 1 “Option” is not a legal term but is common 
in business usage. To a layman, an option can either mean 
a binding conditional contract or a mere unsealed offer 
without consideration. In the words of Williston “both are 
offers, but the latter hind has, of course, no binding force 
either at law nor in equity .” (Emphasis added). 5 Willis- 
ton On Contracts (Rev. Ed.), § 1441. 

Hence, a mere oral option, unsupported by consideration, 
is nothing more than an offer, and, until that offer is 
accepted no contract comes into being. 

The theory of the doctrine of malicious interference with 
contract rights is based upon the right to protection of 
property rights which spring from a contract. These rights 
are the reciprocal rights to perform a contract and reap the 
profits therefrom and the right to performance by the other 
party. 30 Am. Jur. Interference § 19. 

Obviously, when no contractual relationship is in 
existence, an action based upon interference with contract 
rights will not lie. 

1 The companion case to the case now at bar was Bosenkoff Y. Finkelstein, 
et dL, -IT. S. App. D. C.-, 195 F. (2d) 203, wherein the same transac¬ 

tion and the same “option” involved in the instant case was the subject of 
the litigation. In that case appellant herein sued the owners of the land 
in question for unjust enrichment and malicious interference with contract 
rights. 

This Court in affirming summary judgment against appellant herein in that 
case said: 

“Since appellant (Bosenkoff, appellant herein) had no contract with 
appellees (Finkelstein, et al, owners of the land in question) or with the 
purchaser (Mariani, appellee herein) there has been no interference with 

contract rights.” Bosenlcoff v. Finkelstein, et dL, -U. S. App. D. C. 

-> 195 F. (2d) 203, 204. 


5 


n. Even If We Assume Thai There Was a Contractual Relation 
Between Appellant and the Former Owners of the Land, 
the Defense of the Statute of Frauds Is Available to the 
Appellee 

Although appellant's alleged cause of action may sound 
in tort, the basis for it is the alleged oral option. An option 
to buy land is required by the Statute of Frauds to be ‘in 
writing. D. C. Code (1951) § 12-302. 1 

The relevant portion of D. C. Code (1951) § 12-302 is 
stated as follows: 

“No action shall be brought whereby to charge * * * 
any person • • • upon any contract or sale of lands 
• • • or any interest in or concerning them • * • 
unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall 
be in writing, • • • and signed by the party to be 
charged therewith or some other person thereunto by 
him lawfully authorized." 

To reiterate, it provides that no action shall be brought to 
charge any person upon amy contract or sale of lands or 
any interest in or concerning them unless the agreement be 
in writing. Yet, here appellant seeks to charge appellee for 
interference with his interest in certain land which interest 
was based on an oral option. 

In attempting to preclude appellee from raising the 
Statute of Frauds as a defense, appellant relies upon the 
general rule that the Statute of Frauds is a personal 
defense which may be raised only by the parties to a con¬ 
tract. However, in almost every jurisdiction wherein this 
principal has been judicially discussed, the Courts expressly 
recognize that the privy or successor in interest to a party 

l This Coart has decided that an option to buy land comes within the 
Statute of Frauds. 

“The alleged option was oral. Appellant does not deny that an option 
to buy land is required by the Statute of Frauds to be in writing 
D. C. Code 1940 $ 12-302. We think the District Court was right in 
granting appellees a summary judgment .'* Bosenlcoff v. Finkelstein, 
et at, U. S. App. D. C. , 195 F. (2d) 203, 204. 
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who may assert the Statute of Frauds as a defense may 
also assert the Statute of Frauds in his own behalf. 1 It 
would be an anomalous situation to allow an unenforceable 
contract to be asserted as the basis for a cause of action 
against the purchaser of land, when that same unenforce¬ 
able contract could not be the basis of a cause of action 
against said purchaser’s grantor. 

Two lines of reasoning suggest themselves as justifying 
this extension of the benefits of the Statute of Frauds. 
First, the grantor of land may repudiate an unenforceable 
oral contract for the sale of said land by selling the land 
to another. This repudiation, in effect, voids the unen¬ 
forceable contract which was previously only voidable. 
Ugland v. Farmers and Merchants State Bank, 23 N.D. 536, 
137 N.W. 572 (1912); Shelton v. Thompson ,, 96 Mo. App. 
327, 70 S.W. 256 (1902); Hymam-Michaels Co. v. Senior and 
Palmer, Inc., 265 N.Y. 266, 192 N.E. 407 (1934); Van- 
cloostere v. Logan, et al, 149 Ill. 588, 36 N.E. 946 (1894); 
Gibson v. Stalnaker, 87 W. Va. 710,106 S.E. 243 (1924). 

Secondly, the theory has often been advanced that the 
grantee of land is privy to his grantor’s estate in that land 
and any contracts in relation thereto and is a successor of 
all right, title and interest in such estate, and, therefore, 
the grantee can assert the Statute of Frauds as a defense 
to an action based on an oral contract for the sale or con¬ 
veyance of the property sold to him by his grantor. Gibson 
v. Stalnaker , supra; Collins v. Lackey, 31 Okl. 776, 123 
P. 1118 (1912); AUen v. Birch, et al, 129 Kan. 351, 282, 
P. 737 (1930); Waite v. McKelvy, 71 Minn. 167, 73 N.W. 
727 (1898); Ugland v. Farmers and Merchants State Bank, 
supra; Hanson v. Berthelson, et al, 19 Neb. 433, 27 N.W. 
423 (1886); Hyman-Michaels Co. v. Senior and Palmer, 

1 “Only a party to a contract or the successor of a party or one to whom 
the rights of a party are transferred or contracted to be transferred can 
assert that the contract, because of non-compliance with the Statute, has not 
the same effect as if its requirements were satisfied.” (Emphasis added). 
Restatement of Contracts , $ 218. 
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Inc., supra; Bacon v. Nelson, 81 S.W. (2d) 287 (Tex.-Civ. 
App., 1935).* 

In Williston On Contracts both of the above lines of 
reasoning are approved of and adopted: 

“It is clear, however, that the seller must not only 
have this right but must also have a right to repudiate 
the sale if it is not enforceable against him; and if he 
can do this, he must also be able to resell the goods and 
give the second purchaser a good title. * * • 

“So where the owner of real estate makes two oral 
and unenforceable contracts for the sale of real estate, 
the purchaser under the second agreement, if he 
actually receives a conveyance though with notice of 
the previous oral contract, can retain his title. The 
seller had the legal right to repudiate his first oral con¬ 
tract and regain his title.” 2 Williston On Contracts 
(Rev. Ed.), § 529. 

“It follows from what has been stated that a contract 
or sale within the Statute is valid except that it can¬ 
not be enforced against either party or his successor 
in interest unless the statute has been satisfied as to 
him. A third party should not be able to assert the in¬ 
validity of such transactions, unless he is an assignee or 
successor to a party to the contract. In general, the 
authorities support this view. 2 Williston On Con¬ 
tracts (Rev. Ed.), § 530. 

In Gibson v. Stalndker, 87 W. Va. 710, 106 S.E. 243, 246 
(1921), wherein the ownership of timber was in dispute 
the Court said: 

“But can Plaintiff, who was not a party to the oral 
agreement of 1916, assert its unenforceability under 
the statute? We think he can.” 

i In PoweU v. Leon,, 172 Kan. 267, 239 P. (2d) 974 (1952), dted by appel¬ 
lant, the Court says: 

“The statutes of frauds and trusts concern only the parties to a con¬ 
tract and their privies.” 
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The Court then says that the Statute of Frauds goes only 
to the enforceability and does not void the contract, but 
adds: 


“However, although the contract still subsists, the 
vendor may elect to rescind and annul it and pass title 
to the subject matter thereof to another not a party 
to or interested in the prior agreement. For when the 
owner lawfully may refuse to perform the contract, he 
may lawfully sell and convey to another, and by so 
doing repudiate the same. That the new grantee had 
notice of the prior verbal agreement creates no legal 
objection to the second conveyance, for there were no 
enforceable equities attaching under the former con¬ 
tract. Van Cloostere v. Logan, 149 Ill. 588, 36 N.E. 
946; Pickerell v. Morss, 97 Ill. 220; Asher v. Brock, 95 
Ky. 270, 24 S.W. 1070; 1 Williston On Contracts, 
§ 529. He is protected by the statute to the same extent 
as his vendor. • • • 

“• * * It follows, then, that plaintiff has succeeded 
to the full rights and privileges of his vendors in and 
to the Varner tract.’* (Emphasis added) Gibson v. 
Stalnaker, supra. 

In Cumberland Glass Manufacturing Co. v. DeWitt, 120 
Md. 381, 87 A. 927 (1913) and Knickerbocker Ice Co. v. 
Gardiner Dairy Co., 107 Md. 556, 69 A. 405 (1908), cited by 
appellant, the respective defendants were found liable for 
malicious interference with contracts and in the former 
case the Court held that the Statute of Frauds was not 
available as a defense to the defendant, but in the latter 
case, the Statute of Frauds was not specifically discussed. 
However, in both cases it must be noted that the defendants 
were not successors in interest or privy to the party breach¬ 
ing the oral contract, and the subject matter of said con¬ 
tracts did not involve land. The cases, therefore, are 
readily distinguishable. 

Unquestionably, appellant had no rights in law or in 
equity, based on the alleged oral option, which were en¬ 
forceable against the former owners of the land, because of 
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the validity of the Statute of Frauds as a defense. Then, 
can appellant assert a cause of action against the grantee of 
the former owners based upon interference with the alleged 
oral option? 

We respectfully submit that the answer to this query 
must be in the negative, for to hold otherwise would be to 
stretch principals of law beyond reason and justice and 
would subject a multitude of commercial transactions to 
perjurous claims. 

HI. Appellant Stales No Cause of Action Based Upon Malici¬ 
ous Interference With the Formation of a Contract Nor 
Malicious Interference With Business Relations 

This Court has recognized the general principal that the 
law will protect the right to carry on business free from 
unlawful restrictions and interference, saying: 

“On the contrary, the right to carry on business, 
generally, necessarily includes the right to negotiate 
with prospective customers and purchasers free from 
unlawful restrictions cund interference.” (Emphasis 
added). Lukins Steel Co. v. Perkins, 70 App. D.C. 354, 
107 F. (2d) 627, 639 (1937), reversed on grounds not 
here material in 310 TJ.S. 113, 60 S. Ci 869, 84 L. Ed. 
1108. 

Thus, the question here presented is: Does appellee’s 
alleged conduct constitute unlawful interference with 
appellant’s right to conduct his business? 

It is obvious on the face of the counterclaim (App. 2A) 
that appellee was a competitor of appellant in the real 
estate business in general and in regard to the purchase of 
the land in question specifically. Furthermore, appellant 
does not allege that appellee used any unlawful means, 
i.e., coercion, intimidation or fraud, in consummating the 
purchase of land for himself. The fact that competition 
was present and no unlawful means were used by appellee, 
prevents the conduct complained of from being actionable 
interference with business relations. 
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In Restatement of Torts, § 768, which deals with the 
privilege of a competitor in the absence of a contract, it is 
said that: 

• ^ • 

“(1) One is privileged purposely to cause a third 
person not to enter into or continue a business relation 
with a competitor of the actor if (a) the relation con¬ 
cerns a matter involved in the competition between the 
actor and the competitor and (b) the actor does not 
employ improper means, and (c) the actor does not 
intend thereby to create or continue an illegal restraint 
of competition and (d) the actor’s purpose is at least 
in part to advance his interest in the competition with 
the other.” 

For competition as justifying or giving rise to a privilege 
for interference with business relations, see 9 A.L.R. (2d) 
260, § 16. 

In Goldman v. Harford Road Building Association, 150 
Md. 677,133 A. 843 (1926), the Maryland Court had before 
it a problem very similar to the case at bar. There, the 
owner of land quoted the selling price of the land as 
$8,000 to the plaintiff, Goldman. Plaintiff did not have the 
capital required to purchase the land and applied to defend¬ 
ant Association for a first mortgage loan on said land. The 
Association, after negotiating with the owner, bought the 
land on its own behalf for $8,000. The Court stated that 
there was obviously no induced breach of any subsisting 
contract of the plaintiff with either defendant or the owner 
of the land. The Court clearly recognized the distinction 
between inducing the breach of a contract and inducing a 
person not to enter into a contract, stating that in the latter, 
the inducement must be of an unlawful hind, such as 
coercion, intimidation or fraud. The Maryland Court 
quoted Debnam v. Simonson, 124 Md. 354, 92 A. 782 (1914) 
with approval as follows: 

“The act must be of such a character as to create an 
actionable wrong before the right of recovery against 
the defendants exists, and, to create an actionable 
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wrong, the legal rights of the plaintiff mnst in some 
way be invaded. There mnst be a violation of a legal 
right committed knowingly to create a cause of action.” 

And then the Court goes on to say: 

“The mere fact that the Association acquired its 
knowledge later in point of time and from the appellant 
instead of from the owner or his agent gave the 
appellant no superior legal position over the Associa¬ 
tion.” 

Then the Court in recognizing free competition as neces¬ 
sary to the welfare of society says: 

“A prudent man may even conceal from his rival 
his desire to buy, and one bargaining for property 
always does so with the knowledge of the probability 
that, until he binds the owner by obtaining an option or 
a contract, an unknown buyer may intervene, and, with¬ 
out liability to him, purchase the property.” Goldman 
v. Harford Road Building Association, supra. 

In Boston Casualty Co. v. Bath Iron Works Corp., 13G[ 
F. (2d) 31, 34 (C.C.A. 1st, 1943), the Court, in applying 
Maine law to an action for malicious interference with 
business relations, held that an essential element of the 
cause of action is fraud or intimidation. 

See Union Car Advertising Co. v. Collier, 263 N.Y. 386, 
189 N.E. 463 (1934), wherein it was said that not until false, 
fraudulent and malicious methods are used to kill off a 
competitor does the law take notice. 1 

Therefore, it is respectfully submitted that where 
appellee is a competitor of appellant, and there is no allega¬ 
tion of improper means employed by appellee, an action 
for interference with business relations will not lie against 
appellee. 

1 For an annotation of the principal that unlawful means are necessary to 
liability for interference with business relations, see 9 A. L. R. (2d) 246 $ 5. 


CONCLUSION 


It is respectfully submitted, therefore, that appellant’s 
counterclaim does not state a cause of action against 
appellee. 

Therefore, the order of the District Court, dismissing the 
counterclaim, should be affirmed. 

Respectfully submitted, 

James M. Earnest, 

Philip Goldstein, 

Feed M. Vinson, Jr., 

1000 Woodward Building, 
Washington, D. C., 

Attorneys for Appellee . 






